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This document is provided by the ECBSea Project as a background paper for the regional workshop
MGO Platform w ith regard to the Convention on the Protection of the Black Sea against

Pallution and the Regional Ministerial Conference’ which is conducted according to the decision
of the 3" Steering Committee meeting (November 17, 2008, Brussels).

The paper was prepared by Ms. Claire Dupont, ECBSea Key Legal Expert.
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Introduction

Public information and participation mechanisms are centra to good governance, ensuring
transparency of decisions, the taking into account of the interests of the civil society and encouraging
voluntary and effective implementation. As noted in the 2005 Almaty Guiddines on Promoting the
Application of the Principles of the Aarhus Convention in International Forums, ¢providing
international access opportunities in environmental matters, and establishing and strengthening
procedures that enable the taking of these opportunities, generally improves the quality of decision-
making and the implementation of decisionsl] Along with robust reporting and compliance
mechanisms, it also increases accountability of decision-makers.

This background paper reviews how these aspects could be improved within the Convention on the
Protection of the Black Sea against Pollution (the Bucharest Convention). The paper compares the
provisions of the Convention with other regiona sea conventions, the Convention for the Protection of
the Marine Environment and the Coastal Region of the Mediterranean, 1995 (Barcelona Convention),
the Convention for the Protection of the Marine Environment of the North-East Atlantic, 1992
(OSPAR Convention) and the Convention on the Protection of the Marine Environment of the Baltic
Sea Area, 1992 (Helsinki Convention)®. Some of the Bucharest Convention parties are parties to these
conventions (Russia for the Helsinki Convention, Turkey for the Barcelona Convention). Besides, the
EU itself is a Contracting Party to each of these three conventions and should, in the near future,
become also a member of the Bucharest Convention. The three conventions have been successful in
different ways and can serve as useful benchmarks in reviewing possible improvements to the
Bucharest Convention in terms of public participation and compliance mechanisms.

It should be underlined that this paper only focuses on legal aspects, and namely, the regional sea
convention text, but not practical implementation. It is based on the Environmental Collaboration for
the Black Sea project activities, in particular the preparation of suggestions for amendments to the
Bucharest Convention. It should be underlined that the project activities did not include stakeholder
consultations on those and, therefore, these are very preliminary suggestions. Importantly, the
suggestions were developed following a minimalist approach, i.e. focusing on less controversial and
comprehensive amendments. Therefore, there is room for starting discussion and we hope that this
paper can initiate fruitful exchanges on the possibility to improve the Bucharest Convention.

1. General Framework

The Bucharest Convention has been adopted in 1992, at the same time as the OSPAR and the new
Helsinki Conventions and three years before the revision of the Barcelona Convention. However, in
comparison with these, the Bucharest Convention is closer in its substance to the ¢first generationld
regiona sea agreements. In particular, it does not follow the more innovative approach taking into
account sustainability and environmental integration principles, undertaken by these other agreements.

The need for amending the Bucharest Convention has already been discussed in different occasions. In
particular, new provisions could introduce requirements related to public information and
participation, as well as reporting and compliance, in the Convention as these aspects are almost not

! The relevant provisions from these conventions are reproduced in Annex |
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covered under the current redaction. This background paper reviews potential improvements with
regard to, firstly, public information and participation, and secondly, reporting and compliance
mechanisms.

2. Public Information and Participation

Most of regiona sea Conventions has explicit public access provisions. Such provisions vary greatly
from one convention to another, both in scope and in details. In contrast, the Bucharest Convention
does not include any provisions on public information and participation.

Public Information

In respect to access to information, as a rule, regiona sea conventions envisage that the Contracting
Parties competent authorities should provide access to the public to information on the state of the
environment of the respective coverage areas. Both the Barcelona Convention and OSPAR also
requires that Contracting Parties competent authorities should make available information on activities
that adversely affect or can affect the marine environment and activities carried out in accordance with
the Convention. The Helsinki Convention addsto it information on permits issued, on results of water
and effluent sampling and water quality objectives.

In certain cases, the regional sea convention further specifies the conditions under which information
should be made available. This is the case in the OSPAR Convention which states that information
must be made available to any natura or legal person, in response to a reasonable request, without
having to prove interest and without charging unreasonable charges, as soon as possible and at the
latest within two months. The Helsinki Convention requires that the information shall be made
available to the public at all reasonable times and that Contracting Parties provide the public with
reasonable facilities for obtaining, on payment of reasonable charges, copies of entriesin its registers.

Finally, the three conventions provide for exemption to the right to public information on ground of
confidentiality, public security, investigation proceedings or intellectua property. The OSPAR
Convention includes a rather long and detailed list of exemptions, covering, among others, matters
which are, or have been, sub judice, or under enquiry (including disciplinary enquiries), or which are
the subject of preliminary investigation proceedings; material supplied by a third party without that
party being under a legal abligation to do so; and, material, the disclosure of which would make it
more likely that the environment to which such material related would be damaged. Both the OSPAR
and Barcelona Conventions require that the reasons for refusal to provide the information requested
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Public Participation

The Barcelona Convention is the only of the studied regional sea conventions to specifically provide
for public participation in decision-making as it states that ¢Contracting Parties shall ensure that the
opportunity is given to the public to participate in decision-making processes relevant to the field of
application of the Convention and the Protocols, as appropriatel]lThe expression ¢as appropriatel]

makes it a rather soft obligation, as it is left to the Contracting Parties to decide when and if to give
such an opportunity to the public is ¢appropriatellBesides, the forms of the public participation are not
specified.

The Barcelona and OSPAR cover public participation in the decision-making only through provisions
on observers. Such provisions would typically allow intergovernmental and non-governmental
organisations with special expertise to be invited to participate in the Commission meetings as
observers. The relevant provisions in the conventions specify that the observers do not have voting
rights. The conditions for the admission and participation of observers are typicaly set in Rules of
Procedure.

In the case of the Helsinki Convention, while the Convention itself does not mention the possibility to
invite observers, the Rules of Procedure of the Commission alows for the participation of
intergovernmental organization and non-governmental international organization with specialized
technical, scientific or equivalent expertise pertinent to objectives of the Convention. Participation is
subject to invitation by the Commission itself. Similar rules are established for participation of
observers to the meetings of the Heads of Delegation.

The situation is comparable with regard to the Bucharest Convention, which alows for Non-Black Sea
States which accede to the Convention to attend meetings of the Contracting Parties in an advisory
capacity, but does not provide for international governmental or NGOs to be observers. However,
similarly, the Rules of Procedure provides for the possibility to open meetings of the Black Sea
Commission to observers.

Finally, it should be noted that public information and participation can also be ensured indirectly by
the integration of new approaches in regional sea conventions. One of the most relevant approachesin
relation to regional seasisthe principle of integrated coastal zone management.

For example, Article 4 of the Barcelona Convention requires the Parties to ¢commit themselves to
promote the integrated management of the coastal zones, taking into account the protection of areas
of ecological and landscape interest and the rational use of natural resourcesllWhile this notion is
not covered as such by the Helsinki Convention, the HELCOM Recommendation 24/10, adopted on
25 June 2003, ¢Implementation of Integrated Marine and Coastal Management of Human Activitiesin
the Baltic Sea Arealsupports the development of such an approach.

Although there is no reference in the Bucharest Convention to integrated coastal zone management,
activities have been undertaken in this field. First of al, the Odessa Ministeria Declaration on the
Protection of the Black Seaincludes a commitment go elaborate and implement national coastal zone
management policies, including legislative measures and economic instruments, in order to ensure the
sustainable development in the spirit of Agenda 2101 The 1996 Black Sea Strategic Action Plan (BS-

AR Euroconsult
1-' *- \ T\ jg«mm““‘d
milieu
This project is funded by the EU This project isimplemented by a Consortium of Euroconsult Mott MacDona d

(the Netherlands), Mott MacDonald Ltd (UK) and Milieu Ltd (Belgium).
Project regional officein Kyiv: 21 Khreschatyk str., office 34
Kyiv 01001 UKRAINE
Tel/Fax: + 38 044 279 0482
Tel: + 38 044 229 1158
E-mail: ecbsea@ecbsea.org
http://www.ecbsea.org

O70T npoekT huHaHcupvetca EC



ecbsea@ecbsea.org
http://www.ecbsea.org

6

SAP) prescribed littoral countries to implement certain actions in the field of ICZM. An Advisory
Group on the Development of Common Methodologies for Integrated Coastal Zone Management has
been set up and has, among others, developed a Draft Regiona Black Sea Strategy for ICZM;
although it has never been endorsed by the Black Sea Commission, it nevertheless catalysed strategic
thinking on aregional level.

This succinct review has shown that public rights provisions athough generally included in regiona
sea conventions are generally rather generic. Thisis partly explained by the fact that these conventions
are framework agreements and, as such, do not provide for detailed regulation. However, it is
important that the main principles and rules be stated in the Convention. The Bucharest does not
provide for an obligation of the Parties to promote such public rights as access to information and
decision-making, nor does it include a provision alowing for the participation of observers to the
Commission meetings. Public access rights are only envisaged in a general form in the Strategic
Action Plan and only in relation to this Plan, while the possibility to invite observersis only provided
for in the Rules of Procedure of the Black Sea Commission. This can not be considered as a sufficient,
long-term and reliable legal basis for the public to exercise their fundamental generally recognised
rights. Therefore, it is advised to amend the Convention with a clear and comprehensive public rights
provision, along with a provision on observers. These provisions can be further specified in strategic
and policy documents.

Recommendations
1. Include the following new article on public information and participation

In this suggested provision, reference to existing international agreements (in point 1) concerns
primarily the Aarhus Convention on Access to Information, Public Participation in Decision-making
and Access to Justice in Environmental Matters. However, as two Contracting Parties, namely Russia
and Turkey, have not ratified the Aarhus Convention, direct reference would be problematic.

It is foreseen that further details could be set up in documents to be adopted by the Commission or the
Contracting Parties.

Public Information and Participation

1. The Contracting Parties shall endeavour to ensure public access to the information on
the state of the Black Sea environment, activities adversely or likely to effect it and on
measures taken or planned to be taken to prevent, control and reduce degradation of the
Black Sea, taking into account provisions of existing international agreements concerning
public access to environmental information.

2. The provision of paragraph 1 should not affect the right of the Contracting Parties in
accordance with their national legislation and applicable international regulations to
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refuse to give access to such information on the ground of confidentiality, public security
or investigations proceedings. The reason for such arefusa should be given in writing.

3. Contracting Parties shall ensure the opportunity for public participation in decision-
making in relation to the application of the Convention, as appropriate.

2. Include the following new article on observers: as noted above, although the admission of observers
at the Commission meetingsis current practice, this should be clearly stated in the Convention and

developed in the Rules of Procedure. A specific provision on observers should be added in order to
reflect current practices and the Rules of Procedure. International organisations, NGOs and non party
states should be allowed as observers. The amendment refers specifically to the Rules of Procedure,
which aready regulate the participation of observers.

Observers

1. The Commission may decide to invite as permanent or ad-hoc observers to the
Convention:

a. Any State, which is not a Contracting Party to the Convention;

b. Any international, intergovernmental or nongovernmental organization the activities of
which are related to the Convention.

2. Such observers may participate in meetings of the Commission and the meetings of the
Contracting Parties without the right to vote and may present any information or report
relevant to the objectives of the Convention.

3. The conditions for the admission and participation of observers shall be established in
the Rules of Procedure adopted by the Commission.

3. Reporting and Compliance M echanisms

Mechanisms to control compliance are key for the proper and effective implementation of

international agreements. Regional agreements can set up different compliance mechanisms, and,
among them, systems of performance review information are the most commonly used. Thisinvolves
the setting of aregular reporting system and a review of these reports. The development of compliance
mechanismsis a challenging issue as Contracting Parties are joining freely the convention and non-
complianceis often linked to the lack of capacity, hence coercitive means would not berealy
effective in promoting compliance, especially in the context of the Bucharest Convention, where there
is no tradition to scrutinise the Contracting Parties actions. Therefore, the compliance mechanismsin
place are generally voluntary-based, although the introduction of publicity rules may help to put some
pressure on the Parties.
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Reporting and monitoring requirements, together with verification of compliance, are now commonly
met in international agreements. National reports congtitute the first key element of such requirements.
None of the reviewed regional sea conventions include a specific periodicity for national reports. They
simply refer to ¢regularCreports. The Barcelona Convention specifies that the meeting of the
Contracting Partiesis to define the form and periodicity of reporting.

Another common tool, which can be found in both the OSPAR and Barcelona conventions, is to give
to respectively the Commission (OSPAR) and the Meeting of the Parties (Barcelona) the right to
recommend steps to bring about full compliance and to promote the implementation of
recommendations or decisions. The OSPAR Convention specificaly refers to measures to assist a
Contracting Party to carry out its obligations, recognising that non-compliance can often be due to a
lack of capacity. In addition, under Annex 4 of the OSPAR Convention on the assessment of the
quality of the marine environment, monitoring may be undertaken for the purposes of ensuring
compliance with the Convention.

The Helsinki Convention outlines the structure of reports to be submitted by the Parties to the
Commission. Such reports should indicate legal, regulatory and other measures taken in
implementation, assess effectiveness of such measures and point to the problems encountered. On the
request of a Contracting Party or of the Commission, the Contracting Parties shall also provide
information on discharge permits, emission data or data on environmental quality, as far as available.
For verification purposes, provision is made for assistance in inspections of vessels and investigating
violations. Offshore projects shall be subject to EIA, and the results are to be reported to the
Commission before the project is started.

Recommendations
1. Include a new provision on reporting

The proposed amendment introduced a system of self-reporting by the Contracting Parties. It isleft to
the Contracting Parties to determine the periodicity of these reports. However, this provision could be
further detailed. In particular, the content and extent of national report could be specified and
complemented e.g. to include also main obstacles encountered in the implementation of the
Convention and its Protocols or particular measures such granted discharge permits, emission limits,
etc. In addition, the Commission should be enabled to develop common formats and set periodicity of

reporting.

Reports

The Contracting Parties shall transmit to the Commission reports on the measures for the
implementation of this Convention and of Protocols at such intervals as the meeting of
the Contracting Parties may determine.

2. Include a new provision on compliance

The suggested amendment follows the minimalist approach described in the introduction and only
provides for regular implementation reports to be submitted by the Contracting Parties to the
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Commission for review and assessment of compliance. This is a very broad formulation, which does
not entail other possible tools such as third party verification of reports. Similarly to the above, more
constraining mechanisms could be contemplated. Compliance mechanisms can aso be further
elaborated through decisions of the Contracting Parties, which would establish mechanisms and
procedures to deal with non-compliance.

Compliance

The Commission shall on the basis of periodical reports referred to in Article x and any
other report submitted by the Contracting Parties, assess their compliance with the
Convention and the protocol s and decisions adopted thereunder.

4. Conclusions

Despites a general recognition that the Bucharest Convention is out-dated and should be improved,
there is no official decision on a comprehensive revision of the Convention. However, the process has
been informally initiated and the first results should be built on to prepare expected future activities on
thisissue.

Finally, it should be underlined that the involvement of the public in a possible revision of the
Bucharest Convention would provide a powerful mechanism to ensure a transparent and participatory
process, enhancing the effectiveness and legitimacy of the outcomes of the international negotiations
for a review of the Convention. An up-front reflection as to how to ensure the participation of non-
governmental organisations in the negotiation process would be very useful at this early stage.
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Annex |

Extracts from Regional Sea Conventions
Main Provisionson Public Information and Participation, Reporting and Compliance

Convention for the Protection of the Marine Environment and the Coastal Region of the
Mediterranean, asrevised in Barcelona, Spain, on 10 June 1995
(Bar celona Convention)

Public Information and Participation

Article15
Public Information and Participation

1. The Contracting Parties shall ensure that their competent authorities shall give to the public
appropriate access to information on the environmental state in the field of application of the
Convention and the Protocols, on activities or measures adversely affecting or likely to affect it and on
activities carried out or measures taken in accordance with the Convention and the Protocals.

2. The Contracting Parties shall ensure that the opportunity is given to the public to participate in
decision-making processes relevant to the field of application of the Convention and the Protocols, as
appropriate.

3. The provision of paragraph 1. of this Article shall not prejudice the right of Contracting Parties to
refuse, in accordance with their legal systems and applicable internationa regulations, to provide
access to such information on the ground of confidentiality, public security or investigation
proceedings, stating the reasons for such arefusal.

Article 17
Institutional Arrangements

The Contracting Parties designate the United Nations Environment Programme as responsible for
carrying out the following secretariat functions:

[]

(iv) To receive, consider and reply to enquiries and information from non-governmental organizations
and the public when they relate to subjects of common interest or to activities carried out a the
regional level; in this case, the Contracting Parties concerned shall beinformed,;

Article 20
Observers

1. The Contracting Parties may decide to admit as observers at their meetings and conferences:

(a) any State which is not a Contracting Party to the Convention;

(b) any international governmental organization or any non-governmental organization the activities of
which are related to the Convention.
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2. Such observers may participate in meetings without the right to vote and may present any
information or report relevant to the objectives of the Convention.

3. The conditions for the admission and participation of observers shall be established in the Rules of
Procedure adopted by the Contracting Parties.

Reporting and Compliance

Article 26
Reports

1. The Contracting Parties shall transmit to the Organization reports on:

(@) the legal, administrative or other measures taken by them for the implementation of this
Convention, the Protocols and of the recommendations adopted by their meetings;

(b) the effectiveness of the measures referred to in subparagraph (a) and problems encountered in the
implementation of the instruments as mentioned above.

2. The reports shall be submitted in such form and at such intervals as the Meetings of Contracting
Parties may determine.

Article 27
Compliance Control

The meetings of the Contracting Parties shall, on the basis of periodical reports referred to in Article
26 and any other report submitted by the Contracting Parties, assess the compliance with the
Convention and the Protocols as well as the measures and recommendations. They shall recommend,
when appropriate, the necessary steps to bring about full compliance with the Convention and the
Protocols and promote the implementation of the decisions and recommendations.

The Convention for the Protection of the marine Environment of the North-East
Atlantic (OSPAR Convention)

Public Information and Participation

Article9
Accessto Information

1. The Contracting Parties shall ensure that their competent authorities are required to make available
the information described in paragraph 2 of this Article to any natural or legal person, in response to
any reasonable request, without that person’s having to prove an interest, without unreasonable
charges, as soon as possible and at the latest within two months.

2. The information referred to in paragraph 1 of this Article is any available information in written,
visual, aural or data-base form on the state of the maritime area, on activities or measures adversely
affecting or likely to affect it and on activities or measures introduced in accordance with the
Convention.
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